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PART I - STATEMENT OF FACTS

‘Overview

1. The Appeliants seck to overturn the decision of the Honourable Mr. Justice ven
Finckenstein, which denied the Apﬁc[lallts’ motion for. an order requiring Rogers Cable
Cqmmunications Inc. (“Rogers”) toidisckose persOnaI information regarding nine of its account
'hol_dcrs.' Similaf motiong were bféﬁght, unsﬁcccssfully, against other Internet Service Providers,

specifically, Shaw Cdmmu.ni.catid'ns‘lnc., Bell Canadalsyrnpatico,jelg Communications Inc.,

and Videotron Ltee, and are also the subject of this appeal.

2. The Appellants’ motion sought an extraordinary order, for which the Court had to be
satisfied on the evidénce't:hai all prerequisites for such an order had been met. Justice von
Fiﬁckcnstein was not _Asatisﬁedv. on ihé évide__nce the Appellants put before him. To succeed on this
apheal, the A.ppell.avnt's’ must démonst_ra"te that Justice von Finckenstein made palpable and

overriding errors in respect of each ”as‘pect of the test now challenged on this appeal.

3. If this Court concludes.that_ the appeal should be allowed and an order should be made,
the tehns of the drc_!er sought by the Appellants are inappropriate, insofar as they extend beyond
the terms of the order éought by the 'Appellahts on the motion itself, which were, themselves,

ruled over-broad by Justice von Finckenstein.

Facts

4. Rogers is an Internet Service Provider (“ISP) from which the Appellants are seeking

disclosure of information and documents in connection with nine IP addresses used on specific

!referred to in the Reasons for Order as customers
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dates and times, as listed in Schedule “A” of the Appellants’ notice of motion (the “IP
addresses”).
Neotice of Motion, Appeal Book, Vol. 1, Tab 5, p. 59
Data availability
5 In paragraphs 235 and .34 of their Memorandum of Fact and Law, among others, the

Appellants wrongly suggest that Rogers has single documents that identify the Defendants, and

Assimamat Mot the ovder <onoht will not cause inconvenience or expense to Rogers. On
the contrary, as expressly found by Justice von Finckenstein, the process of attempting to
determine whether there is any informatidn to disclose is time-consuming and costly, requires the
creation of documents not normally held by an ISP, and at best may generate the name of an

account holder for an IP address, but not the actual Internet end user at any point in time.

Reasons for Order and Order of Justice von bﬁinckensrein ("Reasons’')
(2004), 2004 FC 488 (F.C.T.D.), Appeal Book, Vol. I, Tab 2, para. 34

6. Contrary to.the Appeilants’ assertions, Rogers has limited information about the IP
addresses. This information does not inctude a record of the unique identifier put forward by the
Appellants (that is, the KaZaA pseudonym), and does not match the exact dates and times for the

IP addresses that are the subject of the Appellants’ motion.

7. Rogers has taken steps to search for the infortha_tion that could be the subject of the
requested order. It wasa timé-c’onéuming and resource-intensive process and put Rogers to

considerable expense.

Affidavit of Andféw Ho, P. Eng., Appeal Book, v, IX,
Tab 20, paras. 4, 7-10
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8. More than four person-days of total time was spent by more than six Rogers employees

in an attempt to locate i'nforrnatioo m resporxse to the Appellants’ motion. The administrative
costs associated with the process‘vof searehing_for information were substantial, with thousands of
dollars of admihistratire costs mcurred -

Affidavit of Andrew Ho, P. Eng., Appeal Book, Vol. IX, Tab 20,
- paras. 4-5

9, Ultlmately, Rogers located some mformatlon about the account holders associated with
elght out of the nme IP addresses For these elght 1P addresses Rogers has a last known name
and address of an account holder w1thm about six days of the date and time sought in the
Appellants motlon However Rogers has no records that identify the account holders
assocmted with these e1ght IP addresses for the exact dates and times sought in the Appellants’

'motlon.

' Affidavit of Andrew Ho, P. Eng., Appeal Book, Vol. IX, Tab 20,
paras. 4-5

10. As adn‘utted by the Appellants P addresses for ISP customers can, and do, change from

tlme to time. IP addresses are generally not permanently assrgned to account holders.

o Aﬁ“ davit of Gao» Millen, Appeal Book, Vol. I, Tab 10, p. 606, para.
o102

11.  Rogers has no records that contain the KaZaA pseudonyms listed in the Appellants’

motion mateﬁal; nor any information regarding to whom those pseudonyms relate.

-Affidavit ofAndrewHo P Eng., Appeal Book Vol IX, Tab 20,
paras. 4-5




12. Additionally, Rogers does not have any information that confirms that the account
holders are the end users who engaged in the activities that are the subject of the Appeliants’
claim.

Affidavit ofAndrewHo P Eng Appeal Book, Vol IX Tab 20,
paras 4 5

13. Rogers has no informatioh aboiit any account holder associated with the ninth IP address
- (the proposed defehdant '\'v_h_ov IS id_e:itiﬁed by the‘Appellams with the KaZaA pseudonym
“mr_"socks@KaZziA”). ;l"hat P a&di‘ess relates to a s'pe(._:viﬁc type'of modem, for which the

requested data was nﬁt ava.ﬂable for l.hé relevant period of time.
-Affidavit 'o’fAnd‘tfew.z H_d, P. Eng., Appéal Book, Vol. IX, Tab 20, para. 4
Priv#c& interest§ | e
14 In .theirv Me"moréndum" of _Fact .'and Law, the Appeliants fépéatedly refer to the ISPs,
- ”inclu‘din.g Rogers, as having “refused” to provide the requested information. ‘These assertions
fail to écknowledgcvvt‘ha.'t fhéIS»Ps are h;)t at liberty to provide the information absent consent or a

court order, as a resﬁlt‘ éf 'pbr'ivac.yv-_r'elazted obligations. Ag gpgciﬁcany stated by Justice von

F inckensteiri 'all ‘of t‘h.-e paﬂ'rtiésu.(ihcluding the Ap;iellénts) agreed before him that ISP account
hoidcrs have an expectatlon that their 1dent1ty will be kept private and confidential, which
expectatlon is based on sections 3 and 5 of the Personal Informatzon Protection and Electronic

Documents Act (PIPEDA) among other things The Appellants cannot, now, resile from their
agreement made before ‘L'he motions _}udge, as they attempt to do, for example, in paragraph 77 of

their Memorandum of Fact and Law.

Reasons, Appeal Book, Vol. I, Tab 2, para. 9




The Appellants’ motion
15. The Appellants rnotron sought an order for disclosure of certain personal information
and documents related to certam IP addresses as well as an afﬁdavrt from the ISP and certain
rellef from the tmphed undertakmg rule The request for an affidavit and relief from the implied
undertakmg rule was spectﬁcal]y dlsapproved of by Justice von ‘Finckenstein, and is no longer
sought by the Appellants‘mv thrs appeal.

Nozice‘ ofMotioh, Appeal Book, Vol‘. I, Tab 5, pp. 63-64

l\fzzz‘ce of .Appeal, Appeal Book, Vol. I, Tab 1
1_6.’ ~ The Appellants motlon dld not seek an order for the examination for discovery of
Rogers, nor did it seek an order for the preservatlon of documents. Further this relief is not
sought in the Appellants Nottce of Appeal It arises, for the ﬁrst time, in the Appellants’
Memorandum of Fact and Law m this appeal Ttis Rogers posmon that such relief cannot be
sought, for the ﬁrst ttme, on appeal. o

| Netiee Vof Motzon 'Appeal Bool{ Vol I, Tab 5, pp. 63-64

Notzce of Appeal Appeal Book Vol I Tab 1
17 The ongtnal return date of the Appellants motton was February 16, 2004 At that time,
'Rogers among others sought an adjoumment to perrmt fair notxce to be given to the account
, holders who wer_e potentlally affected by the motion. In connectlon wlth the requested
vv_adjo_urx_'lrnent, the ISPs a‘greed. to preSer\re any existing records in their.possession, only until the

disposition ofthe motion. This term then formed part of the terms of the adjournment.

Order of Jus!lce von ancken.srem dated February 20, 2004, Appeal
- Book, Vol. X, Tab 32, p. 2809




.

18. Rogers then sent notice of the Appellants’ motion to the eight account holders who were

iden“ﬁed throucrh the above process. For bnc of the account holders, Rogers’ records indicated

that th.f ARt TrmHm had mave d and tCTmllldted Rogers’ Internet service. Ropers sent a notice

to the former account hOldCT s 1?15t anWn addres_s. The notice was returned to Rogers marked
“moved”.

- Aff dawt ofAndrew Ho P. Eng Appeal Book, Vol. IX Tab 20, para. 6

Am‘wers ﬁom the Cross Exammatzon o Andrew Ho, Appeal Book, Vol.
X Tab 25 :

I_ flééision of Justice von Finckenstelﬁ
v 19.. . Justlce von chkénstem dxsrmssed the Appellants motion, finding, among other things,
: that the Appellants had falled to prov1de the requxred ewdence to estabhsh the basis for the
e ,rcquested order -
7 R"eqso.lz&: Appeal _Bd(;k, Vol. I, Tab 2, para. 43

20, ._lus_ti_c_e von Fianéhstéin addressed the t_hree_' issues before him, specifically:

(1) Whé‘t_”légal: teét the C‘ou.ft: shvoul'd:apply;

) whélh@r the Plamtszs met vthbe teét; ancl

‘(3] if an ofdéf was lssgéd, w.ha;: .sh._bulvd be the scopé and terms of such order.

| Rea&gns, Appcal iBolajk, Vol. l, .Tab 2, para. 43

o w | anf legal test the QOurt sn.ould. apply
_'2‘1. In cbri's_,ivderi.ng» wha‘t. legél test to apply, J ustice von Finclcenstein reviewed the authority in
»Glafo W,éllcb)ﬁé ?LC v Cﬁﬁ&da (Minister of National Révénue), a decision of this Court, which

adopted Norwich Pharmacal Co. y. Customs and Excise Commissioners, a decision of the House
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', of 'Lords. Follouviog thot e_s'ta_blxis.hed authority; Justice von Finckenstein held that the test for
_ granting an ‘equ.itabl.e _biil ofAdi.s_co.\.re’l;y mvolved the follouving five criterta:
7(@ the z_appli_oont:mu'st es:téhlvish a prima facie case against the unknown alleged
:Wrongb.ooexv"; o -
(b) the pcrson from whom dlscovery is sought must Abe in some way involved in the

matter under dlspute he must be more than an innocent bystander;

(c) the person from whom dlscovery is sought must be the only practical source of

mfonnatlon avaxlable to the apphcants

‘ _(__d) the’ persou'ﬁom 'W'hox'n‘ disoovery is 'sought muSt be reasonably compensated for
his expenses ansmg out of comphance with the dlscovery order in addition to his
- legal costs and

| ‘(eb) | the public ”i'n_,ter’es’ts in févouf of diéciosufre _must outwei gh the legitimate privacy

: _'-conce_'rhs.- -
S o ) _'i'f'.'Reasons, Appeal Book, Vol I, Tab2 para. 13
' . Glaxo Wellcome PLCv. Canada (Mmzster of Natzonal Revenue) ( 1998),
»_81 CPR (3d)372(FCA)

o . »Norwwh Pharmacal Co. v, Customs and Exczse Commzsszoners {1974]
- AL 133(HL)

72; Ju'stice von Finckenstein fufther held'thzit there is no reason why the same principles

7 enunc1ated above should not also apply to an apphcatlon brought under Rule 238, where the

Plamtlffs have sxmply commenced a “John Doe actlon

— ' Reasons, Ap]ueél Book, Vol. 1, Tab 2, para. 14




| 23; ~ The Appellants now assert, on appeal, that Justice von Finckenstein erred in law in

' aruculvatlon of the above test whcrc he held that the apphcant must establish a “prima facie”
c.ase and have asked thls Court to contrast that test w1th an allegedly different test - that is, a

. “bona f de” clalm However before Justlce von chkenstem the Appellants expressly

7subm1tted that the two terms were the same.

_Plamtzﬁ’ s wrztten represenranorw for motion return of March 12, 2004,

which state at para. 33 “the criteria for issuing a bill of discovery involve
. ‘three threshold requirements: (i) the Appllcant must estabhsh a bona fide
. (i.e. prima facze) claim agamst the alleged wrongdoer excerpt
attached as Appendlx “B” ' » :

. ) 2,4'.. ' Wzth respect to Rule 233 the motlons Judge held that the deﬁmtlon of a “document”
under the Rules was not broad enough to cover -the creatron of documents not normally held by a

party nor rctncvablc through computer systems used by a pal'ty in its ordinary business, and

found that documents dtd not pre-ex1st that lmked the IP addresses to the account holders of the

. . SPS The Court ﬁthher found that documents would bc generatcd should an ISP be compelled

: to make the connectlon however thrs was not somethmo contemplated by Rule 233.

Reasons Appea] Book Vol 1, Tab2 para 15

' 25 v The Appellants now seek to ask thls Court to draw a dtstmctlon between the legal test

: :funder Rules 233 and 238 and that apphcable fo an eqmtable bxll of dlscovery as addressed by
H;'thxs Court in the case of Glaxo Wellcome PLC. However ‘before Iustlce von chkenstem it was
1 " the Appcllants submlssmn that these tests were the same - spemﬁcally that the ‘criteria for the
A;'grantmg of an order under Rule 233 and 238 generally mlrrored those of the equltable bill of

dlscovery .

Plaintiff"s 'w'ri_tten representations for motion return of March 12, 2004,
-at para, 41, excerpt attached at Appendix “B” '
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_ (2) Whether the Plaintiffs lﬁeffthe tesf
26, Jt.i:stice Vb;l chkenstemfound that,based o;n‘thé evidence ‘put' forward by the Appellants,
o? lgck ‘t_hevre.c;f,. the Appcllants hadfalled t;): meetthe _téSt for disclosure.
; ZRc?aséns, A;;]);:al :_Btiu'_:k, Vol. L, Tab 2, para;. 16-43
(3)  If an order is iss'u.'ed, what should be the scope and terms of such order
37, ]usticé von Finckénste}ﬁ held that any order made should be accompanied by such
restrictions and (:()riﬁclcni::iaiity dr(ieré' as the Court deems appropriate. He further held that the
Oi‘der:
{a) should be...ll'i:mitéd tddiécldéurc of the name and last known addrcss. which ‘was
su fﬁcicnf.i;l order to éllow ..thc Appcllénts to pl‘(}éeéd with their actién;
(b) | __.shoﬁld not:reqL.lf;r{: tHEI:IISP's.to prqvide:a.n affidavit in support of their findings;
© should no'.t'.“.includc a Waiygr of the implied _updcrfaking rule as requested by the
. Appgllamtg zmd. _ |
(d) shou\ld 5JeriLIc that oqu the Internet pseudonyms be added as defendants 1. the

statement _bf claim.

: chfdsbrz.s', Appcal Book, Vol ], '].‘ab.2, pafas, 44-46
PART II - STATEMENT OF ISSUES

28.  Theissues raised by this appeal and Rogers’ position on those issues are summari: >d as

- follows:

(a) Standard of Appellate Review. Rogers submits that the alleged errors raisc by

the Appellants are findings of fact or findings of mixed fact and law. The
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standard of appellate review is, therefore, whether there was a “palpable and
o‘)erriding erro_r’_". This standjard accords the eppi'bpriate deference to the findings
| of th'e‘ mvovtien’s’judge. .»
(b) | Threshold T est for ora’er sought on Motzon Rogers subrmts that the motions

B udge d1d not err 1n law in respect of the test that must be satlsﬁed before an order

for dlsclosure can be made. The Appellants must therefore demonstrate palpable

ancl ovemdmg errors w1th respect to each element of the test now challenged on

(©) T erm& of bi‘a"_érF Rogjcr's submits that certain of the terms of the order now sought

by the Appellants are, in any event, inappropﬁate and ought not be granted.

- PART III- SUBMISSIONS
Standard of Appellate Review
29. The Supreme Court of Canada recently affirmed the deference that is due to decisions of
motions judges. Findings of fact and inferences of fact are not to be reversed unless it can be
esta_blis_hed that the.judge made a “palpablc and ox-‘én*iding error”. Further, where an issue on
. appeal mvolves a _]udge s mterpretatlon of evxdence as a whole it should not be overtamed
.absent palpable and ovemdmg error Such a standard should be adopted unless 1t is clear that the
S Judge made some exmcable error in prmmple with respect to the characterization of the standard

orits apphcatlon.’ IR R

Housen V. Ntkolatsen [2002] 2 S.CR. 235 (S C C ) at paras 10, 19 26,
36—37 :
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30" | Desplte the Aopellants atternpt to charactenze its issues otherwnse, the errors alleged by
the Appellants all lnvolve etther ﬁndmgs or mferences of fact made by the motions Judge or
mzxed tmdmus of fact and law. ’\coordmalx Ro gers sub mxts that the appropriate standard of
. review to b_e_ z:tpplied in this appeal is .‘_‘palpableand overridiing error”.

Threshold Test for order sought on Motion
i 3 1’.: - Tlle order sought on the Aopellants motlon.was an extraordmary one, seekmg disclosure
' fro:ﬁ a non;party of personal mformatlon about partzes not before the Court for the purpose of
. | ”s_u_mg_ partles not be_fore t_h_e Court. |

: 32. ‘ .l ustlce tfon ch:kenstem. arttculated a ﬁtfe pomt test for entltlement to such an order. In
domg 50, he followed the establlshed authonty of thlS Court vm its decrslon in Glaxo Wellcome
‘.,':PLC v. M.N. R m whlch thls Court addressed thc relevant issues m the context of an equitable

5 btli of (hstovery v. |

 Glaxo Wét’h:ome PLC’ V. MNR supra
| 33 Justice von Finckenstein further followed the cstablishcd authority with respect fo the
7’dts.closure in the ootltext of potentlal llttgatton concernin J actmty on the Intemet as set out in
"Irwm Toy Lta’ V. Doe o ' ] -
B Irwin. Toy Ltdv Doe'(:zobO), 12‘ c.P.C; '(S‘hj 103 (Ont.. S.C.J.)
'34.‘ : Justlce von chkenstem also followed the submlssmns of the Appellants themselves
"wh1ch as set out in paragraphs 23 and 25 above
" .(.'1)‘ | _'equa‘ted the}phrase""bona ﬁ_da" with ‘ﬂprintaftzcz‘é”; and

@) equated the test:f_o'r an equitable discovery with the appropriate test under Rules

233 and 238 of the Federal Court Rules.
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‘w Memorandum,paras '2_3 'aﬁa_' 25 _a_bove"
o 35, The Appellants carmot now allege that the rnotlons Judge erred n law where the motions
N judge accepted the Appellants own submlssmns on those 1ssues of law

: '.-3_6.. _ ' ln then' Memorandum of Fact and Law the Appellants wrongly suggest that cach ISP

- _conﬁrmed that it has the relevant mformatlon On the contrary, as stated above:
“a _' (l) Rogers engaged in a process of attemptmg 1o locate 1r1forrnat10n from data that
¥ '-_'was not collected for thrs purpose,

! (2) _ As a result of that process wh1ch was tlme consummg, resource intensive and

potentxally_ 1mperfect Rogers has 1dent1ﬂed a last known name and address for

o -account holders assomated w1th elght I'P addresses but not for the exact dates and

5% trmes referred to m the Appellants rnot1on

(3) The:.a\'(_a'ilabl_e'dete'_félaleé t_o 'a 'R_o'g'ers" _account hold‘e‘r,. but the account holder may
'-'dr' maynotbetheend user' |
" (4) _ :-"'Rogers has no record of the KaZaA pseudonyms the only umque identifier put
'- ""-_'.forward by the Appellants and |
(3) _' '.As a result Rogers can make no representahon as to whether the last known
k- account holdcr name and address in respect of the IP addresses ata dlfferent date
- ': '_and tlrne are the actual end users of a KaZaA pseudonym whom the Appellants
o ':-clalm are 1nfr1ngmg copynghts
| 37, | The Appcllants have also asserted in thexr Memorandum of Fact and Law that the ISPs

regularly comply w1th mqulnes of this type. Thts isa m1slead1ng characterization of the

ev1dence put forth by Ro gers Rogers does not regularly prov1de this type of information upon
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récei[:)t. ofa recjuest for diSctosute; Rogers has disclosed information regarding IP addresses and
i ;account hoiders in the past pursuant toa \tarrant or a court order ﬂuch a warrant or court order
wouid have been granted based on the ewdentlary record before that demsxon-maker not the
'record before thls Court ‘and thus cannot usefully advance the Court s conmderatnon of this
ap'peal‘. | | | V | | |

Cross-Exammaiton of Andrew Ho held March S, 2004 Appeai Book,
Vol X, Tab 24 p 4-6 of the transcnpt qq 8- 17

' 38. Nor is Rogers under an obh gatton to voluntanly provxde the Appel!ants with the
) mformatwn sought as suggested by the Appellants There is 1o obhgatton on an ISP to
voluntanly dtsclose the personal 1nformat10n of an account holder or to provide that information

-upoen req uest.

ffétzsm;:, Appeai B'on,_ \f’o_i._ I, Ta'o 2, para. 37

If}{';'n Toy, supra, at _pafas. _1_0~ﬂ
19 Morex eover, Rogers is snhject to federal pnvacv ]emsh‘uon Section 7(3)(c) of the
Per sonal fnformouon Prorcc.r.ron cmd E ;’er rmmc i )ocun‘e’ms Act (PIPEDA) allows for the
di_sa!dsure_'of perSonéT information without consent if the disclosure is required to comply with a
_ su_bpoena, .wammt, ot_ Conn. ord_e_r.

Rém}ts Appeal Book, Vol. |, Tab 2, para. 39

Pe} sonaz’fnfarmaf:on Pm ocrmn and Elec tronic Documents Act
(PIPEDA), 2000, S.C. 2002, (,hap 5, s. 7(3)(c)

40.  The Appellants in_corrcctl_y state in their Memorandt_lm of Fact and Law that single
documents ex'istliink_ing the IP address information in their motion to account holders. In fact, rg

such single documents exist. On the contrary, Rogers has limited information about the [P

addresses from different dates and times, which was obtained through a process of information-
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gathenng The Appellants appear to rely on the notices that wet;e sent out by Rogers and other
l ISPs to thelr account holders Although Rogers d1d send notrces 0 i oht account holders, the
11nformat10n used to 1der1t1fy those account holders was obtamed as a result of the information-

'gathermg process descnbed above and 1s subJect to the other fralltles prev1ously discussed.

o 4L Moreover, notrce was grven to these account holders asa matter of farmess smce if the

Court concluded that an order should be made those account holders would be directly affected

by the order of the Court The glvmg of notlce should not in any way be relled upon by the

'Appellants asa basns for argumg that a smgle document exrsts for the purposes of Rule 233. To

o accept o the rwnsc would frustrate the 1mportant publtc pohcy interest in due process for persons

- potenttally affected by the Court process

. 42 ' Smce the order sought by the Appe]lants is an extraordmary one, the motions Judge had

: .:to be satlsﬁed both that the court had ]unsdlctlon to make an order and that it was appropnate to
:do s0 m the crrcumstances It was the Appellants obllgatlon to put forward the ev1dence

B : "necessary for an order of thts extraordmary nature to be granted It was Justrce von

F 1nckenstem s assessment that the Appellants far]ed to do $0. On thls appeal the Appellants

o "attempt to challenge the rnotron Judge s assessment of the evrdence mcludmg ﬁndmgs of fact

o ’and mferences of fact Wthh they cannot do absent palpable and overrrdmg errors with respect to

L every element of the test now challenged on thlS appeal

_. Termsof Reqzuested Order_

43, If this Court allows the appeal, Rogers submits that the terms of the order should be more
limited than those sought by the Appellants on this appeal.

" Appellants’ Memorandum of Fact and Law, p. 29




oo

44, Wrth regard 10 paragraph 1 of the proposed order the trme requrrement for production of
: the mformatlon should run from the date upon whrch the tssued order is served upon the ISP,
"rather than the date of the order havrng regard for the possxbrhty of a delay between the date of

_ '-_the order and the date 1t is served upon the non—pany respondent

45 . vFurther the mformatxon sought by. the Appellants in subparagraph 1(a) of the proposed
"orderv should be narrowed to the Iast known avallable name and address of the Rogers account
‘ vholder assoelated wrth the relevant IP address T hls is consrstent wrth the requirements in

‘ v:_.-analogous s1tuattons under the Rules for examp]e Rule 240(b) whrch requrres a party to an

- .-exammatlon for drscovery to dlsclose only the name and address of any person ‘who mlght

o 'reasonably be expected to have knowledge relatmg to a matter in questron in the actron

. 46 The .addrtronal mforrnatton sought on thrs motron by the Appellants namely, any and
~all records relatmg to the 1dent1ty and address for servrce - 1s overbroad exeessrve and should
| Vnot be requ1red Moreover ordenng drsclosure of th1s 1nformat1on goes far beyond that which is
_.necessary for the Appellants stated purposed in seektng the mformatlon As such ordermg this
: dtsclosure would be mconsrstent wnth the pnncrples ensh.rmed in PIPEDA that requrre only the
_ .personal mformanon reasonably necessary for a pamcular purpose be collected used or
;drs_elosed. | o | | o |

PIPEDA supra Schedule 1, ss 4 2 2,4. 4. l
Federa! Court Ruies 1998 SOR/98 106, Rule 240(b)

247. Nor should Rogers be ordered to attend for exarnmatron for dlscovery, as requested in

-‘-_ -subparagraph l(b) of the proposed order

o o '_ | There is no Jurrsdlctron for such an order under the Rules rehed on by the

- Appellants Rule 233 only authonzes a Court to order productlon of documents




o [P

from a non-party Whtle Rule 238 permrts exammatron of a third party witness, it

_ does not perrnrt drsoovery of a thtrd party pI’lOI’ 10 drseovery of the defendant

. _. An order requmng a Rogers representatrve to attend for examrnatxon for
. dlSCOVCI‘y was not part of the order sought from Justrce von Frnckenstem and it is

- mapproprrate to seek new rehef before an appellate court.

o ,jBaysrde Towmg Ltd V. Canadzan Paczf c Razlway (2000) F T.R. 247
o (FCTD )aff‘d(ZOOO)FTR 158 (FCTD) at para. 25

‘ 48 .. As set out 1n paragraph 2 of the Appellants proposed order the Appellants agree toa

'.fterm requmng them to rermburse the ISPs for the reasonable expenses of the ISPs associated

o : wrth complymg wrth the order sought In dorng so, the Appellants do not challenge on this

: : appeal the rulrng of Justroe von F mckenstem that ISPs are entrtled to be rermbursed for such

:expenses These expenses would mclude all admrnrstratrve and 1ntemal and extemal legal costs

) ‘iof the ISP 1n connectton wrth 1dent1fymg the 1nformat10n sought on thrs motlon and respondmg

2 fto thrs motron

Glaxo Wellcome PLC v. M N R supra, paras 24 66 67 _
Reasons Appeal Book Vol ], Tab2 para. 34 '

SR 49 In paragraph 3 of the proposed order the Appellants seek for the ﬁrst trme an order that

o :j:. the ISPs mamtam any records m therr possessron, power and control regardlng the usage of the

: IP addresses Thts rehef was not part of the order sought onglnally, and it is mapproprrate to

B :expand the relref sought on appeal It is also mconsrstent wrth the requrrements in analogous :

o _srtuatrons under the Rules for example, Rule 240(b), as drscussed above Moreover the

e :»”’requrrement to mamtam records regardmg “the usage” of the Ro gers account holders is an

- ) exercrse that is broader 1n scope than What is necessary for the Appellants stated purpose.
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50 _ Nor are the Appellants entrtled to any costs order agamst Rogers in connection with
elther the motlon or thts appeal As stated above 1t is the Appt:lla.uts ob 1watron to demonsirate
:_to the Court an entltlement to a dtsclosure order In the elrcumstanees there should be no order
' of costs made agamst a non-party ISP from thch d1sclosure 1s soucht
' Sl. - The_ tef*m_s of an order that in Rogers submrssmn would be approprrate are set out
“below in Part IV. '_ )

e PA'RT' V- OR_DE’R SOUGHT
52, Rogers respectfully requests that the appeal be drsmlssed
53 If however the Court allows the appeal and makes an order for drsclosure Rogers

requests that the terms of the Order be as follows

e :.1.._' | The Intemet servrc:e..provrder d1v1s1on of t.hel non—party respondent Rogers Cable
& : _Commumcattons Inc (the “ISP”), shall wrthm fourteen (14) days of the date of the
.'serv1ce upon it of a copy of thts Court § Order dlselose to counsel for the Appellants the
3 'last known name and address in the busmess records of the ISP assocrated wrth the IP

' _- " addresses, dates and tunes hsted in Sehedule “A” to the Appellants Notice of Mot10n 1f

..:_avatlable

. 2 o The Appellants shall pay all admmrstratlve and rntemal and external legal eosts of

- he ISP in connectron w1th 1dent1fy1ng the mforma‘oon sought on this motion and

§ respon_drng o t_h_ts _motr_o_n._ )
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- 54 In any event, Rogers should be awarded its legal costs of both the motion below and of

: thls app {,al

| August 1,204 o ;ALL OF WHICH' IS RESPECTFULLY SUBMITTED

theson

A , N
Weﬁ_j_g_&_%mi@mj_@ ._

Oof t;dunsel for Rogers Cable Communications Inc.
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Personal Informatlon Protectlon and Electromc Documents Act (Part 1 of 2)

§ 2000 Chap 5 Parts 1 and 2 (ss 1 to 51), Part2 (ss 31 to 51) brought into force

- May 1, 2000 by para, (a) of S/2000-29, Can. Gaz., Part II, April 26, 2000; Part|

(ss 1 to 30) brought 1nto force by para (b) of SI/2000 29 Can Gaz., Part 11, April
26 2000 : ,

| _ [Excérpts]' .
.Preamble -

“An Act to support and promote electromc commerce by protectmg personal information
*that is collected, used or disclosed in certain circumstances, by providing for the use of
D electromc means to cornmumcate or rccord 1nformat1on or transactions and by amending

Lo the szada Ewdence Act the Slatutow 1nstrumems Act and the §ldtul(, Revision Act

}’,-'Purpose - §. 3 IR o o L
L .’3 The purpose of thls Part 1s to cstabhsh in an era in whlch technology mcreasmgly
. 'jfamhtates the cxrculanon and exchange of mformatlon rules to govern the collection, use
' ‘and dlsclosure of pcrsonal information in a manner that recognizes the right of privacy of
- _‘mdmduals w1th Tespect to their pcrsonal lnformatlon and the need of organizations to
collect, use or disclose personal mformatxon for purposes that a reasonable person would

S .conSIder appropnate in the cxrcumstances

Disclosure without knowlcdge or consent -- 8. 7(3)

(.:) For the pmpose ofclause 4.3 of %cheduic 1, an d despite the note that accompar ies
‘that clause, an organization may disclose pusond} information without the knowiedge or
consent of the individual only if the disclosure is

r
d.. -

(c) required to comply with a subpoem or warrant issued or an ord 1 made bv a court,
pBI‘SOH or body with jurisdiction to compe! the production of information, or to
comply with rules of court relating to the production of records;
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SCHEDULE 1
(Section 5)
PRINCIPLES SET OUT IN THE NATIONAL STANDARD OF CANADA ENTITLED
MODEL CODE FOR THE PROTECTION OF PERSONAL INFORMATION, CAN/CSA-
s e R GRS (083006 } -

4.2 Principle 2 - Tdcn_t_ifying Purposes

The purposes for which personal information is collected shall be identified by the
_organization at or before the ume the information is collected.

I8
425

- Identifying the purposes for which personal information is collected at or before the time
 of collection allows organizations to determine the information they need to collect to
S5 fulfill these purposes. The Limiting Collection principle (Clause 4.4) requires an
- organization to collect only that information necessary for the purposes that have been
" identified. S T e ; e

44 Principlo4 - Limitng Collesin

e -_Thelc.o‘llcbt:ioﬁ'_bf personal v'in:fp'rnjat'i‘op Shall be 1iﬁfnit_ed to _tﬁa_t which is necessary for the
- purposes identified by the organization. Information shall be collected by fair and lawful

441

- Organizations shall not collect personal information indiscriminately. Both the amount
" and the type of information collected shall be limited to that which is necessary to fulfil
the purposes identified. Organizations shall specify the type of information collected as
part of their information-handling policies and practices, in accordance with the
Openness principle (Clause 4.8). ' ' :




 Federal Court Rules, 1998 -- SOR/98-106

o [Ekéerpt]
Scope of exammatlon - s 240

240 A person belng exammed for dlscovery shall answer to the best of the person's
knowledge mformatlon and bellef any questlon that

il '_( ) is relevant to any unadmltted allegat:on of fact ln a pleadlng filed by the party
. bemg examined or. by the examlnmg party, or

X (b) concerns the name or address of any person other than an expert witness,
- who msght reasonably be expected to have knowledge relattng toa matter in

_quest|0n m the actlon i L
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CANADA INC,; SONY MUSIC ENTERTAIN'MENT (CANADA) INC,,
UNTVERSAL MUSIC CANADA INC., WARNER MUSIC CANADA LTD
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ZOM'BA RECORDING CORPORATION EMI MUSIC SWEDEN AB
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VIRGIN RECORDS LIMITED, SONY MUSIC ENTERTAINMENT INC,,
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_ -ﬁefcndants

WRITTEN REPRESENTATIONS
" oD ‘behalf of the Plaintiffs (Appllcants)
for motl n'returnable March 12 2004

. _'-'DIMOCK STRATTON CLARIZIO LLP
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- 20 Queen Street West
. -_'.'Toronto, Ontario
"'-"'MSH 3R3 .

. .-RonaldE Dimock
"~ Bruce W. Stratton
- Denis Sloan _
. Tel: (416) 971 -7202
Fax: (416)971-6638
~ Of Counsel '
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- N | IV '-r’la'inﬁffs’ Argument
' _ A Test for Obtammg Rehef o ?;
" : 31 There 18 a duty on the ISPs to dxsclose the 1dent1t1es of thelr customers n tl'us set of
o i c1rcumstances A person who becomes 1nvolved in the wrongful acts of another, even if
'1 ' _ o mnocently, is under a duty to assrst another who lS ll‘lj'lll'ed by those acts by grvmg full
mformatlon to dlsclose the 1dentlty of the wrongdoer '
- Glaxo Weicome PLC v Canada (Mnmster of I\attonal Revenue) (1998), 81
. C.P.R. {36) 372 (F C A. ), leave to appeal to S. C C. refused 11998] 8.C. C.A.
A - No.dzz. - _ .
' - R v'»Normch Pharmacal Co v. Customs and Exuse Comrs [1974] A C 133
: R (H.L ) per Lord Reld at 175 _ _
- ..Straka v. Humber Rlver Regronal Hosprta} et al (2000), 51 O.R. @Bdy1
: 'i(CA)atlS-l4 FRERIRE _ o o '
J S - s '_'- : K LaRoche & G.J Pratte, “The Norwrch Pharmacal Prmc:ple and Its
T o Utlhty in lme]lectual Property thlgatlon” (2001) 24 Advocates Quarterly
l : '»301 at 301 )

32 'I‘hrs pnncrple can go beyond mere y 1dent1fymg the wrongdoer to requmng the person t0
o mc}ude all mformatton neee sary to enable the plamttff to decrde whether itis worth suing

the wrongdoer or not" Ln thlS case the p]axntrffs merely want to learn the 1dent1ty of certain

wrongdoers they already have ev1dence of wrongdomg L

" Glaxo Welcome PLC . Canada (Mm:ster of ]\atronal Revenue) (1998), 81
. C.PR, (3d) 372 (F C A. ), leave to appeai to S.C C refused 119981 5.C.CA
No 422 o , o

- S .»l\or“lch Pharmaca] Co. v. Customs and;Exc.ise Cotﬁré. 11974} A.C. 133 .
: (H L)perLordRudatl?S ST e : ; e

I '-Straka v. Humber Rsver Regronal Hosprtal et al (2000), 51 O.R. (3tl) 3
: v_(CA)atl314 ‘ . S :

T v, 33 The cntena for 1ssumg a b11] of drscovery mvolves three 'threshoid requirements:

R ".’,"1) The apphcant must estabhsh a bona f de (i.e. prrma facze) claxm against the alleged
- 'wrongdoer : : _

B L D) The appllcant must share some sort of relauonship with the r'eépondent through the
wrongdoing; and,




-10_

3) The per;ow fro-n wnor* d1suo»erv is cought must be the only practical source of

mformauon a\!dllablc

Thc penerd] ob_]ect is to do JHSULt The JLqmremt,ms are satisfied on the facts of this case. In

exercising s di‘?L]uIIOTl a court shou ‘G also take into account the pUb'lC 'mercstq both in

favour of and agamst disc Iosure Wlth(]l]l dlsclmure the plaml]ffs would be “non-suited”.

On the fact% of this case. there s notmng [ncl wmgn- against giving the plaintiffs the

' cppormmry to 00 !orward wnh their ]aw:,un

’Slraka V. Humbu RJVPI REglUl‘ld] Hospn.al et al (2000], 51 O.R. {”-d)l
(C.A) at 14

G!éxo’ Wclcomt PLC v.C :mada (Mmlslvr of ?\atmna] Rew’nue) {1‘)98}, 8
C.P.R. {Sd) 372 (. C A} lease 1o <,ppeai to S.C.C. refused, [1998] S.C.C.A.

No. 4__22. :

34, This mqtion_ is bmughi pursuant to R_ulc “3 and 2; 8 of the Federal Court Rules, 1998".

'33 The Federal Court haS the power, anoel Rul 23 (I) to o:rder me productlon of any

domment in the pnssessmn of a person who is not a pirry to the actmn if the document is

~relevant and it$ pm_d_uction_ c__ould bc___::;ompelleu at trial.
Ru]e 2%(1) Fe dera! Court Ru €s. 1998 SOR/08- 106 as am,

"6 Tue oefendamc are 'oenufed by the ‘-‘pcuﬁed Intumet Protocol addreases ]he sper:,]ﬁcd

Inlcmet Pr otocol addresaes are re gislewd to I'%Ps who have ’1%1gned those Internet Protocol

adcresseﬂ to subscri ben whosr: id 6‘1[ ity is Rom,v known by the I1SPs. The information cought

is relevant and could be ¢ ompcliad at 111{11 only the ISPs havc. possession of the relevant

mfon’nanon
' Affidavit ofGar\ Mlllm P[amn_{fs Marmn Recma’ pama 16, 24, 33, 36 md
3:

Notice of M otion, Plaintiffs’ Motion Record, Schedule *A°

' In a letier dated February 25, 2004, the Plaintiffs indicated 0 counsel for the 18Ps that the motion would be based

on Rule 238 as well 25 233,

|




' l(a) the lSPs have mfonnatron on an 1ssue 1n the actzon namelv the 1dent1ty of the alleged

B dnfrmgers
_ ‘. - (b) the plamtrffs _have been unable to obtarn the mformatron from the 1SPs through
i R ,mformal means The ISPs are the only practncal source of the rnformatron

:-(c) it would cenamly be unfan' not 10 allow the plamtrﬁ's an oppor‘tunny to quesnon the
~1SPs; otherwrse the plamtrffs would be non -sujted wrthout th!s mformatron

(d) provndmg the mformatron would not cause unreasonable delay mconvemence or

o expense a

Afﬁdavnt of Gar\ Mrllm Plamn,{ﬁs Momm Recard paras 90 91

4] The cnterra for the grantmg of an order under Rules 233 and 238 generally mu'ror those for
s the. equrtable brll of drscovery The prmcrple of the duty to 1dent1fy the wrongdoer can be

oked whether the order is sought in a lohn Doe actron agamst the wrongdoer or in another

- "Amv
actron brought agamst the thrrd parry by way of a bll] of drscovery
42 Thrs motron JS not a novel proceedmg Thn'd partxes have been compelled 10 drsclose
. documents 1dent1fy1ng the name and address ofa defendant prevrouslv 1dent1ﬁed solely by an
" Intemet Protocol address In no case have pnvacy or other concems agamst disclosure

. outwerghed the mterest m obtammg the documents and rnformatmn to 1dent1fy the

| defendants

irwm Toy v Doe (2000), ]2 C P C (Sth) 103 (Ont S. C .l }

S Ontarlo Flrst Nanons leued Partnershlp v. John Doe {3 June 2002} {Ont
L S C J ) ' . i s ;

.‘I_1Canad|uu Blood Servu:eslSocwte Canadlenne du Sang v. John Doe (June
_ 17 2002) (Ont S. C.J) .

_ C S : Wa el Chehabv John Doe (October3 2003) (Om SCJ)
J R .K.tbalev Canada, 1199I)FCJ No. 634 (L) (FC) |

. '--Loblaw Compames Ltd V. Ahant Telecom lnc and Yahoo [20031 N B.J. Ne.
. 208 (N B Q B. ), onhne. QL (NBJ) ‘ . ,

43 in Irwm Toy V. Doe the Ontano Superror Court of Jusuce granted the app licant leave to

examme an Imernet servrce prowder for drscovery of the name, address or other

. rdent:ﬁcanon mfomratxon of a customer of the ISF who had sent out alleged]y defamatory e-




